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The theme of this book is that modern constitutional review cannot always be adequately understood if seen through the traditional categories of the separation of powers. Constitutional courts do more than can be fitted into the domain allowed to courts exercising the judicial function. Much of what they do in what i call "transforming societies" involves spreading the values set out in the constitution throughout their state and society. indeed, their idea of what a constitution is does not always fit well with the orthodox idea of a liberal constitution. i try to show that constitutional judges often come near to being applied political theorists, carrying out a quite new type of political function. This first chapter develops some of these concepts and sets out the plan of the book, offering technical information and definitions to be filled out in the substantive chapters.
A few examples always help in setting out a general approach. Though this book is primarily about "new" constitutional review in countries undergoing some form of transformation, i begin with a different sort of example. it is chosen not from a new constitutional court, or one involved in transformative jurisprudence, but from the oldest court doing constitutional review, what is beyond doubt the model court, the Us supreme Court. There are two reasons for this. First, the supreme Court is familiar-if the reader knows anything about constitutional review, it is likely to be about America's experience. second, i hope to show that the patterns and ideas that are relevant in newer jurisdictions have their counterparts even in this oldest and most familiar territory.
proach quite different from that offered in the majority opinion. But if the court in 2003 did not have to overrule Bowers, the court in 1986 did not have to rule on the constitutionality of the Georgia statute at all-it would have been perfectly possible to overturn the court of appeals by simply ruling, as the supreme Court was invited to, that the case was moot. Right at the beginning, the first Georgia court to hear the case had ruled that Bowers had no cause of action because he had not actually been prosecuted.
The first point to make is that courts sometimes really do set out deliberately to make major legal statements. no one can avoid the fact that two Us supreme Courts, only seventeen years apart, felt so strongly about the issue of criminalizing homosexual behaviour that they took up challenges that could have been avoided. Both courts, though radically opposed to each other, felt it their duty to make law in this way. The second point to make at this stage is how much personnel changes matter. since the 1930s the Us supreme Court has always had nine justices; though this number is not prescribed in the constitution and has not always been mandated by law, it may have hardened into a "constitutional convention. " of the nine men and women who heard Lawrence, only three survived from the Bowers court, and one of them, o'Connor, effectively changed tack. The six new appointments split four to two against the ruling in Bowers. on such minor things as judicial death and retirement can depend something as fundamental as a shift in a nation's public morality. (The route by which people become judges is commented on later, especially, as an example, in chapter 4 on France.) in other ways this relatively ordinary piece of constitutional adjudication shares many of the features to be discussed at length in this book. The ruling in Lawrence is a self-conscious "modernization" of values, and an imposition of them. Much of the disagreement about the case revolves round the question of whether or not public disapproval of private behaviour can justify legal restrictions, but discussion is always admixed with matters of what i have called elsewhere "judicial methodology"-the rules to be applied in deciding such cases. 7 so those who wanted to overturn the texas law claimed that there was no important and legitimate government aim served by it. Their opponents said that the law needed no such aim, because that test applies only to rights that are "deeply rooted in this nation's history and tradition. " Much of what will follow in this book is about what tests are applicable in what circumstances.
Part of the disagreement over Lawrence is factual-the two sides differ on the history of legal constraints on homosexuality-and we will see frequent use and misuse of claims to empirical knowledge in other jurisdictions. Much of the disagreement over Bowers and Lawrence is disagreement over what the cases are actually about. For both sides the issues have little to do with homosexuality in itself. For the majority in Lawrence the issue is the right of the citizen to be left alone in private. For the other side, the cases are about the right of the state governments to reflect majority feeling within their territories with no federal intervention. sociol-chapter one ogists might call this the "framing" of the issues. A matter of framing or perception is the "What is this all about?" question, asked at a lower level. What is it about for the actual people caught up in the legislation? to the majority in Bowers, it is only a matter of their sexual activities. to the majority in Lawrence, it is a deep matter of human dignity, and the consequences for those liable to be prosecuted are far more onerous than the actual sentences. indeed, where the protection of dignity is concerned, it does not matter that such laws as the Georgia and texas statutes are hardly ever invoked. not only will such framing issues occur in several contexts later in the book, but the concept of dignity will prove to be the most important single value in modern judicial review.
Lawrence, if not Bowers, raises the question of whether legal and constitutional thinking outside the United states counts in Us courts. The majority in Lawrence attach great importance to, inter alia, decisions of the european Court of Human Rights, because they regard moral opinion across developed democracies as an important measure. to the minority, such matters are utterly irrelevant, because only aspects of American moral history are relevant or can legitimately be cited. (The extensive use of foreign judgements, so that a sort of international constitutional law is rapidly developing, will be discussed several times in this book.) These cases are about, and are examples of, what has come to be called "legal culture. " They have to do with the way different generations and groups of judges are socialised or have their "professional formation. " Justice scalia makes this abundantly clear in one of his harshest condemnations of the Lawrence majority. i quote him at length to make this point (lengthy quotations from the judges are a major part of my technique throughout the book):
today's opinion is the product of a Court, which is the product of a lawprofession culture, that has largely signed on to the so-called homosexual agenda, by which i mean the agenda promoted by some homosexual activists directed at eliminating the moral opprobrium that has traditionally attached to homosexual conduct. i noted in an earlier opinion the fact that the American Association of Law schools (to which any reputable law school must seek to belong) excludes from membership any school that refuses to ban from its job-interview facilities a law firm (no matter how small) that does not wish to hire as a prospective partner a person who openly engages in homosexual conduct. . . . one of the most revealing statements in today's opinion is the Court's grim warning that the criminalization of homosexual conduct is "an invitation to subject homosexual persons to discrimination both in the public and in the private spheres. " . . . it is clear from this that the Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of engagement are observed. Many Americans do not want persons who openly engage in homosexual conduct as partners in their business, as scoutmasters for their children, as teachers in their children's schools, or as boarders in their home. They view this as protecting themselves and their families from a lifestyle that they believe to be immoral and destructive. The Court views it as "discrimination" nature and function of judicial review which it is the function of our judgments to deter. so imbued is the Court with the law profession's anti-anti-homosexual culture, that it is seemingly unaware that the attitudes of that culture are not obviously "mainstream. " 8 scalia may well be unfair, but the fact remains that matters like a profession's own rules crucially shape the way constitutional law develops. i shall often refer to this idea of a legal, or politico-legal, culture. 9 Finally, there is one thing that neither Bowers nor Lawrence is really about. neither case depends on interpretation of the Us Bill of Rights, or any other part of the constitution-or not in any sense of textual interpretation that one would find outside law, and especially constitutional law. nowhere in the constitution is homosexuality or sodomy mentioned. indeed, nowhere in that document is any matter of sexual rights or behaviour mentioned. The whole of the more apparently "legal" parts of the opinions in Bowers and Lawrence are about previous judicial glosses on the constitution. This practice, as the book will show, is true to a large extent everywhere in adjudication. As soon as constitutional issues arise and are given judicial consideration, a rich body of interlinked judicial thought develops. This body of judicial material, part of what the French Conseil constitutionnel calls the bloc de constitutionnalité, is both the result of, and a constraint on, judicial review. Judges often decide on constitutionality by relying on what other judges have said more than on the document that is supposed to be controlling.
Introductory Definitions and the Plan of the Book
What is constitutional review? At one level this question is a technical matter of constitutional law. Constitutional review is a process by which one institution, commonly called a constitutional court, has the constitutional authority to decide whether statutes or other decrees created by the rule-making institutions identified by the constitution are valid given the terms of the constitution. it is a highly reflexive process. such a definition tells us nothing about the purpose of constitutional review in the political system; it tells us nothing about the impact of constitutional review on the governance of the society; it does not describe constitutional review as a functional element in the political complex we usually call a state. some liberal democracies, probably most by now, have some form of constitutional review, but not all, so it is not just a definitional element of democracy.
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As long as impeccably democratic nations-states like the netherlands do without judicial review, its presence and functioning in other countries must invite seri- chapter one ous inquiry. only a very subtle argument would suggest that norway, which has judicial review, is more democratic than the rest of scandinavia, which does not. This whole book is really dedicated to answering one question-what does constitutional review do for the countries that have it? ostensive definition can get us started. Constitutional review answers questions like these:
• Can a state pass legislation prohibiting floor-crossing by those elected to its legislature?
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• Can a state forbid a wide range of state officials to join political parties?
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• Can the new democratic parliament of a former Communist state pass a law characterising the previous regime as a state of "lawlessness"?
13
• Can a state decriminalize the actions of doctors and patients involved in terminating a pregnancy?
14
• Can an education authority ban teaching material that treats homosexual partnerships as equivalent to heterosexual families?
15
• Can a state nationalise its banking sector?
16 yet these are only questions where something exists to make them questionsobviously states can, and do, do all of these things. They become real questions only where two conditions apply: there must be a constitution purporting to restrict what a state can do, and there must be a body independent of the legislature and executive empowered to test state action against that constitution. Where a parliament is entitled itself to decide whether or not its laws satisfy constitutional limitation, the constitution, in this respect at least, cannot be more than advisory or aspirational. There is a rich and complex literature in political theory considering whether a system of independent oversight on parliamentary legislation is fully compatible with democracy. 17 This book will not do more than touch tangentially on some aspects of that debate. it is not, however, irrelevant to the debate, because my concern here is to give a much fuller characterization of what exactly happens in judicial review than the theoretical literature normally concerns itself with. However, my concerns are also much narrower than those of the theoretical debate. i have chosen to concentrate almost entirely on constitutional review mechanisms in societies that have undergone major change, where constitutional review of legislation has been added to an ongo- 
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Most of the jurisdictions i talk about hereafter are also covered by Ackerman.
This choice is made for two reasons. First, it is intrinsically important to see how constitutional review functions in such societies, as compared with states, like the United states, where review was built in at the beginning of the constitutional epoch. second, such transforming constitutional arrangements help me focus on what i take the main function of constitutional review to be. My claim is that constitutional review is a mechanism for permeating all regulated aspects of society with a set of values inherent in the constitutional agreement the society has accepted. This position is developed seriatim throughout the rest of this book. The idea embraces various subthemes. one crucial idea is that modern societies lack other all-embracing moral or ideological commitments as a result of religious secularization, on the one hand, and the victory of a middle-of-the-road political consensus around a form of liberalism, on the other. Consequently, constitutionalism reigns supreme. if a politician wants to attack another politician's policies in a way that seems nonpartisan, the claim that the policy is unconstitutional is the best bet. if constitutionalism is the main overarching value, it is also true that one specific constitutional value often seems to dominate constitutional discoursethe value of nondiscrimination. This is the legal equivalent to saying that equality is the one prime value: in a liberal secular society no value code exists to justify inequality. equality of opportunity is a requirement for the legitimating of a secular, individualistic, liberal society. Thus constitutional interpretation takes centre stage whoever does it, and where it is done by special courts or tribunals, constitutional review becomes a process of throwing a net of logically derived values over legislation, creating a mesh policies must pass through.
These and related ideas are developed in the following chapters. The plan of the book is simple. There are five case studies of constitutional jurisdictions, chosen to represent different examples of transformative constitutions. There follows a long comparative theme chapter on particular problems in constitutional adjudication. The aim of this chapter is to demonstrate the variance, but also the limitations to variance, in the ways jurisdictions deal with issues none can avoid. The jurisdiction chapters are essentially descriptive. very little has been published that seeks to describe several jurisdictions side by side, so there ought to be no sense that description is somehow a less valuable academic pursuit. These accounts are sketches of the state of constitutional review in each jurisdiction, not up-to-date accounts of the exact body of law currently valid within them. As sketches, they highlight what seems to me most importantly characteristic of each jurisdiction's approach to constitutional review. This is the more so because of the methodology i embrace. to call it a methodology is overgrand, but the point is that my descriptions are concerned almost entirely with the actual cases decided, and above all with the judicial argument in them. Far too little attention is paid to what judges actually say in judging, as opposed simply to the decisions they reach. Because i see these courts as involved in the explication of constitutional values, in the making of low-level political theory, i attach huge importance to the arguments crafted by judges. An alternative title for this book would indeed have been "Constitutional Judging as Political Theorising: A Comparative Analysis. " The nature of modern democracy is such that governments engage in justification, and judicial opinions constitute an important aspect of what is sometimes called "deliberative democracy. "
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The same sorts of issues substantive and procedural occur in all these societies with judicial review, though with emphases that differ according to national politico-legal culture and the pathways that have brought the courts to importance. Finding out what variety of answers seem possible, and why some are chosen over others, should tell us a great deal about the nature of this obscure activity of judicial review. The first jurisdiction chosen is Germany because of its enormous importance as the first postwar constitutional court with real power, which has given it great influence over later courts. i follow that discussion with a composite chapter that describes judicial review in three of the new eastern european democracies, Poland, the Czech Republic, and Hungary, which face similar problems in (re)establishing democracy and the rule of law. The differences in their approaches are as revealing as the similarities, and the apparently anodyne concept of the "rule of law" turns out to be richly complicated and various. These chapters are followed by one other european example, the French experience in the Fifth Republic. The most important aspect of the French story is that constitutional review came for the first time in the Fifth Republic, against a background of long-term historical antipathy to the courts in politics. What my sketch highlights here is summed up in the quotation heading the chapter: France really does have a body of complex and thought-out constitutional law, and the Conseil constitutionnel has not merely responded to issues in an ad hoc, partisan way.
Canada follows, vital as an example of a country where a decision was made to import constitutional review into a common-law-based political system with parliamentary supremacy. Canada had previously had constitutional review, but of a limited kind. How its judges coped with the new Charter of Rights and Freedoms, which expanded constitutional review, is an important topic in its own right, but is also worth examination because the problems they faced tell us a good deal about the special nature of the activity and the political role of constitutional review. The final jurisdiction treated is south Africa, the country that has most openly embraced the idea of "transformative jurisprudence, " yet where constitutional review was grafted onto a long history of judicial passivity and a common-law background. Throughout these sketches several concepts occur and reoccur. The best example is the role of "dignity" as a touchstone for constitutionality, which can be found in very nearly every jurisdiction.
After the case studies there are two chapters, one rather long, taking themes in a directly comparative perspective. (i make a good deal of effort to draw useful comparisons within the jurisdiction chapters as well, to illuminate approaches to similar problems.) The longest chapter in the book, and probably the most demanding, is chapter 7. it is long because it offers a comparative study of how the most common and unavoidable issue in the whole of rights enforcement has been handled in different jurisdictions. The problem is simple to state. Whatever a constitution says about rights, it is virtually impossible to guarantee that any right will be absolute; there must always be some circumstances when a right will have to give in to the needs of the state. But how is this restriction of rights to be handled? Above all, what sort of analysis must a constitutional court go through to decide when a right can be trumped by social need? This chapter is unlike the others in that a good part of it considers the constitutional jurisprudence of the United states. The Us supreme Court has the longest experience in the world of dealing with just this question, made all the more difficult because the Us Bill of Rights, unlike other statements of rights, does not on the face of it accept that the rights it guarantees cannot be absolute. Chapter 7 is thus, more than other chapters, about the sorts of arguments that can carry respect inside a deliberative democracy. it is also where i give my most sustained discussion of problems rising from antidiscrimination rights, the core value in modern constitutional thinking. The arguments for limiting rights are of the same logical form as those for allowing forms of discrimination between citizens where this allowance is necessary for policy. These themes and considerations are brought together in the concluding chapter, where i sketch a justification for judicial review of constitutionality in light of the fears some express about its lack of democratic legitimacy. in so doing i offer a characterisation of the constitutional judge as a professional political theorist.
ἀe Forms of Judicial Review
There are two basic types of constitutional review. The first type involves questions about how authority to act is distributed by the constitution to various parts of the state, and with federal constitutions, how it is distributed between the national and component unit levels. The case that tradition claims began American judicial review, Marbury v Madison , was about such an issue, as were nearly all the major chapter one Us supreme Court decisions until after the Civil War. 20 virtually any constitution that involves a separation-of-powers doctrine, a federal structure, or both, requires some entity to police these boundaries. Although individual decisions by constitutional review bodies on the distribution of authority may be controversial, few observers object to the exercise of this function in general. The exception is perhaps where the reflexive nature of constitutional review is most apparentwhere the review body acts to increase its own authority at the expense of other actors. This was the problem with Marbury and has been the source of most objections to the activities of the european Court of Justice. The newer constitutions are, on the whole, simpler than the old federal constitutions as far as boundary maintenance is concerned, but major problems have nonetheless required solutions. (in this book this issue is most clearly covered in the first part of the chapter on south Africa, and in some contexts from the eastern european jurisdictions.) These instances have typically involved separation-of-powers clashes between the legislature and the executive-the power of the constitutional courts themselves has usually been unchallenged.
The second type of constitutional review concerns not who can do something, but what limits may be placed by the constitution on doing certain things, regardless of the actor. This is largely the domain of bills, charters, and declarations of fundamental, human, or citizens' rights. Although the American constitution had a Bill of Rights from its earliest days, it was not until the Fourteenth Amendment, passed after the Civil War in 1868, that it came to apply to the states as well as the federal government. The British north America Act, a nineteenth-century act of the UK Parliament that served as the Canadian constitution until 1982, did not have a binding bill of rights, and the Australian constitution, which came into force in 1900, still does not have one. nor were equivalent limitations on what could be done found in continental europe. (interestingly, Kelsen himself thought it inappropriate to have such limitations enforced by a constitutional court.) The constitutions created after World War ii nearly all contain bills of right, and they are often very extensive. The latest wave of constitution writing, in eastern and Central europe and south Africa, has added a further complication. The most recent constitutions contain provisions for "social" rights, under which the constitutional courts can order the government or parliament to do something, rather than merely to desist from doing something illiberal. (This problem is discussed mainly in the chapters on eastern europe, Canada, and south Africa.)
This distinction between types of review is often more clear in principle than in practice; it is somewhat of an ideal type. it is easy to come up with examples of constitutional adjudication that can be seen as either boundary maintenance, rights enforcement, or both. Boundary cases can be triggered or motivated by disagreement on substantive political or policy goals. An interesting example that conflates all of these considerations is the famous Australian bank nationalisation case. 21 This case came about when the Labour government tried to make all private banking illegal and give a monopoly to the Commonwealth Bank. Losing the case was a factor in Labour's subsequent electoral defeat, which kept them out of power for over twenty years. As noted above, the Australian constitution has no bill of rights, but does have clauses that can be used as an equivalent if the High Court is so inclined. Where these provisions have applied to ordinary civil rights, they have been largely ignored by the High Court, but one in particular that touches on economic rights was brought to bear on the banks' challenge to the Labour government. This was section 92, which provided that "trade, commerce, and intercourse among the states should be absolutely free. " This constitutional provision can be regarded as, and was surely meant to be, essentially structural-it aimed at preventing trade barriers because a major part of the plan for the whole constitution was the creation of a free trade area. The High Court had previously developed out of it the doctrine that the clause protected the laisser-faire rights of individuals. Using this doctrine, which was not fully overturned until 1988, the High Court found any nationalisation to be completely unconstitutional. in a similar way the Us supreme Court has at times used the apparently structural interstate Commerce Clause to achieve substantive political goals. 22 Although there are many other ways of categorising different forms of judicial review, several of which will be canvassed in this book, this simple distinction will be helpful in discussions in this chapter on why some writers have reservations about courts interpreting constitutions.
Types of Constitutional Courts
new methods of constitutional review developed in stages in the second half of the twentieth century. some of the differences from earlier adjudication are structural; though some of the newly important constitutional review bodies, above all the Canadian supreme Court, are general courts like that of the United states, most are purpose-built constitutional courts, often so labelled. These courts, like the German Federal Constitutional Court, arguably the most important of all, are often referred to as "Kelsen" courts. Hans Kelsen, an Austrian jurist, was the architect of the earliest purely constitutional court, set up in Austria between 1920 and the rise of the nazi state in 1934. in jurisprudence he is best known for his idea of the Grundnorm, the highest element in a hierarchy of rules that gives legitimacy to all further derived norms. 23 Kelsen saw the constitution as functioning rather like a Grundnorm and argued that a special body, separate from the ordinary hierarchies of courts, should be created to interpret the implication this ultimate rule had for legislation passed under its auspices. Kelsen courts share typical features. First, they deal only with constitutional issues and are not, in theory at least, appellate courts. By this is meant that a case fully decided in one court is not passed up to the constitutional court for a final answer, in which all the arguments are re-heard. second, they are not staffed by professional judges promoted up the hierarchy but by politically appointed, though legally qualified, people from other sectors. The judges are typically a mixture of academic lawyers and professional politicians with legal experience, though there is usually also a contingent who have come from, or been appointed by, the higher ordinary courts. 24 The varied background of judges came from the idea that much more creativity and political nuance was going to be needed in judgements than could be expected from a continentalstyle professional judiciary used to narrow interpretations of a code. Perhaps the most important difference from the Us model is the ways in which issues can come before a constitutional court. Under the Us system and those like it, constitutional issues arise in the process of ordinary litigation, usually in the public law or criminal law domains, where one of the litigants is the state. Any of the inferior courts through which the case has risen can have, and probably will have, made its own judgement on the constitutionality of relevant law. The supreme Court is thus acting as a court of ultimate appeal. The "new" routes to constitutional adjudication vary a good deal between countries, but they include the following, not all of which will be found in all countries; nor is this list exhaustive.
1. A reference from an ordinary court trying a case that appears to involve an issue of constitutional law. This is more nearly like the Us-style systems because the issues do arise in the process of ordinary litigation. The constitutional court, however, is limited to answering the constitutional question posed by the referring court, and does not actually decide the case. once the constitutional court has given its ruling, the original proceedings recommence with the constitutional law applied as now defined by the original judge. This process is the one used by the european Union's Court of Justice when questions of eU law interpretation are referred to it from a national court. 2. A direct request by a citizen to say whether or not a rule under which the citizen has suffered a purported infringement of rights, or the act of some state agent, is constitutionally valid. 3. A reference from some state body or officer to give an a priori or abstract assessment of the constitutionality of a law, without there being any context of litigation or actual complaint. such referrers can be groups of legislators, prime ministers or presidents, governments of federal subordinate units, public officers like an ombudsman, and various other actors who are deemed to have a special role in seeing that the constitution is observed.
These arrangements make the process of constitutional review much more obvious. The third route, that of a priori or abstract review, in particular makes it very clear that a power relationship exists between the legislative body and some other entity authorised to forbid the legislators to do what they wish to do. This is especially so because abstract review has frequently been a matter of high-profile political conflict. The most common pattern is for a parliamentary minority, having lost the debate and vote in its legislative chamber, to refer the statute to the constitutional court as a last resort. so, for example, in France in the last twenty years it is often claimed that almost all important bills have been referred to the Conseil constitutionnel by the parliamentary minority.
Constitutional Review and Political Science
Political science has real problems with constitutional review, of which it is often deeply sceptical, even when, rarely, it bothers to notice the process at all. 25 The scepticism and uncertainty displayed by political science probably stems in large part from the unavoidable reflexivity of the formal definition, combined with the usual political science categorisation of political institutions according to the classic separation-of-powers doctrine. How can a body be authorised by a document to measure the product of another equal ranking body set up by the same document against the document itself? The core problem is this: in the separation-of-powers model all three functions, the legislative, executive, and judicial, are the proper 25 The political science literature on the United states is huge. The political science, as opposed to legal, literature on other courts is sparse, often amounting to one or two books and a handful of articles and chapters. i cite these where relevant in subsequent chapters. Modern comparative work is dominated by the writings of one man, Alec stone sweet, and his collaborators. While we take very different positions on many matters, and particularly on France, i note and cite these works in subsequent chapters. to a large extent we simply assess and evaluate the same phenomena differently, and are concerned with different questions. i have no doubt of his scholarship, or of the fact that, without his work, this subfield would hardly exist. i cite one of his most influential books, Governing with Judges: Constitutional Politics in Europe (oxford: oxford University Press, 2000) at places in this chapter because he epitomises at its best the political science paradigm on constitutional review. i do not mean to use it as a stalking horse or straw man. to criticise it in detail would take too long and essentially be a waste of space in a book that has quite large enough a territory to cover. For what it matters, my critique emerges throughout. The bibliography attempts to cover all the other main comparative work. chapter one provinces of independent and equal ranking entities: parliaments, governmental administrations, and courts. The only way constitutional review can be compassed within that trichotomy is by assuming that constitutional review of legislation is just like any other act of the judiciary. From this perspective constitutional review bodies, whether or not called courts, are just courts. But they are not really very much courts when serving in the constitutional review function. Furthermore, constitutional review bears only superficial similarity to judicial interpretation of legislation or common-law development. The differences are noted by the constituting courts themselves (a point discussed at great length later, especially in the chapter on Canada).
ignoring both these caveats makes it easy to characterise a constitutional review body as acting "out of role. " Hence much political science and politicians' rhetoric denounces the misbehaviour of constitutional "courts, " only because the critics make an inappropriate analogy. Theories are developed explaining that these bodies are something else-third chambers of legislatures, for example. statistical analyses are mounted to "explain" decisions on the premise that these "courts" are motivated not by "legal" factors but by "political values, " that they do not neutrally give "legal answers" but "make" policy.
However valuable some of these analyses and analogies may be, they only work by assuming a tripartite division-of-power model. in other words, they do not ask the fundamental question posed here-just what is constitutional review? Political scientists should not be blamed too severely for this failure to take a sharp look at the very nature of judicial review. Those charged with the function-we can call them judges for convenience-have assiduously cultivated the myth that constitutional review and ordinary judging are alike. to do otherwise would be to take a dangerous risk, given that constitutional review can easily seem illegitimate according to theories of liberal democracy.
Contributing to the misapprehension of judicial review is the impact of the United states supreme Court. Until very recently this was the only well-studied entity that carried out the constitutional review function. The supreme Court is a court of general appellate jurisdiction, which does constitutional review as well as handle other things. (The Canadian supreme Court and Australian High Court are even more fully general appellate courts. The nature of American federalism removes much of the nonconstitutional work on civil and criminal law from the federal courts.) Thus the Us supreme Court has had both a need to make its constitutional review activities look like ordinary judging, and the possibility of doing so. At the same time there is sometimes a stark discrepancy between ordinary judging mandated by the supreme Court's place in a division of powers, and its constitutional review function. This has encouraged political scientists and politicians to see the latter as a stepping out of role, even, to use an evocative barbarism, as "mission creep. " The problem goes all the way back to the origin of the Us supreme Court's jurisdiction. As any beginning student of Us constitutional history knows, the constitution does not, in any clear words, give the court the power of judicial review. The court recognized that it gave such power in the famous Marbury v Madison case of 1803. it was argued then by Chief Justice Marshall, and the nature and function of judicial review argument has never been successfully countered, that the power to strike down a congressional statute that violated the constitution was necessarily implied by the constitution. 26 But the full nature of what was implied was not articulated then and has not been since. Had it been spelled out in the constitution, the logical problem of reflexivity might still not have been noticed; there are plenty of modern constitutions that do explicitly grant constitutional review authority to constitutional courts without facing up to the issue. Furthermore, there are several modern examples of courts deciding cases hailed by commentators as their local equivalents to Marbury that have come no nearer to discussing what exactly is the power found implicit in the constitutional order. The early cases decided by the european Court of Justice, especially Van Gend en Loos and Costa v ENELl 27 still tend to shelter behind the analogy between "ordinary judging" and constitutional review. These modern examples-the French Conseil constitutionnel's decision in 1971 28 is another-have, however, been a good deal more controversial, though the controversy has revolved round the claim that courts in question have exceeded their authority. Little recognition has been given to what they are actually doing. 29 The strategy of simply denouncing these cases as "political" rather than "legal" has avoided the need to question the nature of constitutional review. The dominance of American constitutional review, both in actuality and in academic study, has not well prepared analysts to think about constitutional review as it appears at the beginning of the twenty-first century. not only is the supreme Court a commonlaw court of general jurisdiction, unlike the important constitutional courts of continental europe, but its jurisprudence, that is, its dominant legal doctrines and intellectual methodology, is notably different from most of the review bodies that have recently become important. yet these latter have often been viewed through lenses adapted for looking at their American antecedent.
of course decisions courts make pursuant to their constitutional review function are "political" rather than "purely legal, " and of course they involve "policy" arguments. so do a great many decisions falling into what i have called "ordinary judging. " it has been argued, for example, that an act of judging is political, or at least legislative, whenever precedents allow for more than one result in a case. Thus Rosenfeld, claiming that constitutional judges in a common-law country are more constrained than in a civil-law country, argues that chapter one Both civil law and common law adjudication thus involve a legal as well as a political component-where "legal" means the application of a pre-existing rule or standard and "political" means choosing one from among many plausible principles or policies for the purposes of settling a constitutional issue. 30 Rosenfeld's comparative argument takes far more seriously than i do the real binding effect of precedent in common-law countries (and its absence in the civillaw world). This point i have elsewhere argued at length as far as the United Kingdom is concerned. 31 His position also implies that continental constitutional judges are much less concerned to follow their earlier decisions than in fact they are. This point is considered seriatim throughout the rest of this book. But certainly the idea of a necessary "political" element in all judging is only recently accepted. At one stage judges everywhere tried to deny this element, and judges in the code law world still tend to. But "policy" considerations are openly canvassed in much "ordinary" judicial debate, with appropriate self-warnings about not trespassing on the legislative function. The separation-of-powers categories have never been watertight, and the whole American idea of a healthy "check and balance" conflict between the separated powers is predicated on their not being watertight. There can easily be constitutional review decisions that are actually much nearer to being nonpolitical and policy neutral than many routine decisions made by courts in jurisdictions that allow no constitutional review process.
on December 28, 2000, the French Conseil constitutionnel struck down as incompatible with the constitution the Finance Act for 2001.
32 By any standards this decision must count as a major act of political power-yet the reasons the court presented were nearer to apolitical, value-neutral argument than much that goes on in the UK courts, and the United Kingdom does not have constitutional review. The French constitution specifies in detail what procedures parliament must use to pass certain types of legislation, especially financial legislation. The French parliament, as is its wont, had disregarded these rules. earlier that year parts of a law governing hunting, always a tender subject in France, had also been struck down on the ground of irregularities of parliamentary procedure. 33 Both these decisions are full examples of constitutional review by a body that, perhaps more than any other, has been held to be a court functioning in a nonlegal manner: it has been accused of being some sort of legislative "Third Chamber, " and it experiences little but hostility in the academic press. Compare these two cases with 35 The act was passed in 1998 but did not take full effect for several years.
in the extent to which educational authorities, schools, even individual teachers could be liable for negligence in educating pupils. in so doing they overturned a major and fairly recent precedent that had firmly established the immunity of local government against such suits; the decision reversed an important series of decisions from the Court of Appeal, and opened up local authority finance to possible extensive damage claims. in the most useful senses of the word it was a political decision; it was certainly not an inevitable legal conclusion. yet it was an "ordinary" piece of common-law judging. ironically it could have been conducted as something close to constitutional judging, because there had shortly before been a ruling from the european Court of Human Rights on an appeal from english courts that many observers thought would determine Phelps. Lord slynn, who gave the leading opinion, went out of his way to insist that the eCHR case, Osman v UK, 36 had nothing to do with Phelps, and that his argument was based purely on english common law. Had it come up only a few moths later the Lords would have faced an argument under the Human Rights Act in which Osman might be thought to be binding.
The point is that even though Phelps is political, expansive of state duties, and probably costly to the treasury, no one would suggest that it fell outside the usual separation of powers. The of course the real difference between interpreting an ordinary law and a constitution is irreversibility-a parliament can re-pass an ordinary statute if it does not like the way courts have interpreted it. But it takes a constitutional amendment to 36 Osman v UK, 5 BHRC 293 (1998). 37 MinisterofHomeAffairsvFisher, AC 319 [1980] (Privy Council) The case arose under the constitution of Bermuda, which at that date used the Privy Council as its final appeal court. chapter one undo a constitutional court's interpretation based on that constitution, and such changes are hard to achieve politically. indeed some parts of some constitutions cannot be amended at all, so a country may be stuck for a very long time with a constitutional doctrine imposed by a court. The chapter on Germany demonstrates one use its constitutional court has made of the irreversibility of part of the constitution.
Constitutional review has developed in such a way as does not fit easily into the division-of-powers doctrine. There is a simple and fundamental reason why constitutional review cannot be just seen as "political" ordinary judging from courts guilty of engaging in policymaking. The liberal-democratic constitutions of the second half of the twentieth century are, in some respects, notably different from the classic constitutions of the eighteenth and nineteenth centuries. if constitutions differ, reviewing them will be a different process. Constitutional review at its most controversial and theoretically problematic occurs in two cases. The first, though relatively rarer, is where the review body strikes down a statute, or forbids executive action aimed at achieving something the reviewer says is forbidden by the rights component of the constitution.
More common, but still controversial, and certainly more theoretically difficult to characterise, is a case in which a statute is struck down not because its overt aim is forbidden, but because it employs means that are seen as constitutionally impermissible. in this latter case some right is being infringed in pursuit of an otherwise acceptable end. The reasons this latter case is the most complex include the fact that as few rights are absolute, the reviewing body is forced to decide just how much of a right can acceptably be trampled on to gain the statute's aim; the court has to weigh and balance goods, rather than protect goods from evil. (This is the domain of chapter 7, on rights limitations.) Perhaps the most intensely troublesome situation is where the right affected by an otherwise acceptable statute is the right not to suffer discrimination or unequal treatment. if i had to select one problem that raises all that is theoretically difficult and politically controversial in constitutional review, it would be this one-measuring the degree and type of discrimination acceptable in furtherance of a goal. This issue comes at the intersection of the logical structure of legislation and a fundamental social fact of modern life. The point about logical structure is simple-nearly all policy requires discrimination. The social fact is that nondiscrimination is possibly the most widely shared and passionately held value in modern secular societies, because, as already suggested, liberal democracy is also, and crucially, egalitarian.
Much of the contrast in the literature between political and policy-oriented adjudication, on the one hand, and purely legal adjudication, on the other, does not work very well. it is not that judges sometimes make politically motivated decisions, or that they sometimes consider policy matters. Most decisions are probably politically motivated in some sense or other, and policy considerations crop up in the law everywhere and are often inevitable. 38 it is necessary to look very carefully at the different ways in which a piece of constitutional adjudication may be called "political. " in the Australian bank case personal laisser-faire ideology almost certainly explains why a terribly vague constitutional provision came to be interpreted the way it was (and possibly why the human rights articles in the Australian constitution have not been developed very far).
39 A purist could continue to believe that the decision was improper and politically motivated, and that there could have been, in some abstruse way, a purely "legal" interpretation of Article 92. such a view would get its credibility from the fact that it is fairly easy to demonstrate that the Australian Constitutional Convention did mean the clause to be about free trade, but for political reasons underdefined it. 40 This alternative decision only seems to be a neutral "legal" solution because the choice of judicial methodology is itself a value choice. some argue, of course, that one choice, that of sticking strictly to the language of the text, constitutional or statutory, does allow for "neutrality. " This position is most commonly found amongst judicial conservatives in the United states. Most scholars would, however, agree that such a "textualist" position is no more neutral, if indeed it is possible, than any other.
41 it is entirely proper for a constitutional judge to make such a decision, but the idea that it is neutral is false. Methodologies may not inevitably tend to favour one set of policies over another, though that is likely, but to choose one way of interpreting a constitution over another is to opt for one constitutional design rather than another. one might make a distinction between choosing a judicial methodology just to get a certain end, and choosing it for its own sake. in the former case there is a double value choice, in the latter a single one, but both are judicial impositions of values on the state.
in the end, the most important reason constitutional adjudication is different from ordinary judging lies not in the fact that political factors are involved, but in the fact that it is the job of constitutional adjudication to choose and impose values. The chapters on Germany and south Africa bring out this aspect of a court's role most clearly, but it is a view no constitutional court can really avoid, however quiet it may be about its actions. of course judges make choices all the time when interpreting statutes, but there is a huge difference between the narrow and specific sense of value choice in deciding what a phrase in a statute means, constrained as this decision is by countless rules of statutory construction, and the much broader choice of major social value involved in constitutional interpretation.
As to political motivations for decisions, these can be teased out at times. one might guess that Mr. Justice Mctiernan, who dissented on Article 92, was in favour of nationalisation (he was a former Labour Party MP), and was therefore motivated to make a different interpretation of the interstate trade clause. in contrast, none of the councillors in the French hunting case could be accused of choosing to rule that the 1789 Declaration of the Rights of Man, and its protection of pri- chapter one vate property, applied to the law, because that had been established as early as the mid-1980s; the view that the Declaration's property protection clause applied to modern French legislation was, as lawyers say, a res adjudicata. But this would not rule out the choice to find the restriction on private property was excessive simply because a councillor liked hunting. Any such analysis goes to exploring individual motivations, and much of the political science approach to constitutional review is concerned precisely with such motives. This is a perfectly respectable academic endeavour, though neither strikingly successful nor addressed to the fundamental questions that concern me here. For various reasons that will become apparent as the book proceeds, seeking private motivations tends to direct attention away from something i regard as crucial-the study of the role of judicial argument, methodology, and logic. This investigation requires, and this book unashamedly relies on, actually reading cases rather than looking at judicial votes alone. i seek a general characterisation of what function constitutional review has come to play, and how it works, rather than an account of individual motivations. in the same way that one can study the nature and function of parliaments and leave aside the public and private motivations of parliamentarians, i seek to study constitutional courts.
A note on My Approach it is hard to locate my approach within the schools of political science. i regard it as falling within the general approach known as "new institutionalism. " More specifically, i adhere to the subgroup of those sometimes called "value" institutionalists. That is, i think that a political actor is usually best studied as a role incumbent, subject to what has aptly been called "a logic of appropriateness. " i cannot put this position better than in the words of the leaders of the new institutionalist movement, James March and Johan olsen:
The simple behavioral proposition is that, most of the time humans take reasoned action by trying to answer three elementary questions: What kind of a situation is this? What kind of a person am i? What does a person such as i do in a situation such as this? 42 This means that i regard judicial self-perception as crucial: on the whole, judges try to be good judges, or, at least, constitutional judges try to do the job of creating constitutional jurisprudence according to their understanding of their role. The best way to see what this means is to read the reflections of a thoughtful judge. The most powerful i know in this field is a book by Aharon Barak, a recently retired president of the supreme Court of israel. 43 His account of how he has thought through the process of being a constitutional judge is not only illuminating in its own right, but strong support for the thesis that a "logic of appropriateness" governs judicial behaviour to a great extent. Throughout my own book i refer to articles and speeches by constitutional judges for enlightenment about their perceptions of their role. (Barak's ideas form part of my concluding argument in chapter 8.)
This book is rather different from most work by political scientists on courts, not because i think other work wrongly conceived, but because i am much more concerned with judicial argument, which i take to be the core of judges' activity, and central to understanding the role courts play in complex societies. But i owe it to the reader to describe the more usual work, even if i leave it largely to others to decide whether my approach is compatible with such work, and if it is not compatible, which approach should be preferred. My method is to take judicial argument seriously as one of the major, if not the sole, determinant of the decisions courts make. i prefer my approach because it simply seems beyond credibility that so many thousands of professionally socialized and able men and women should be lying or deluding themselves in their arguments. They just cannot all, or even many of them, be like that. one thing seldom recognized is this: even if judges were bent on forcing into decisions their own ideological views, these are views honed by decades of professional legal "formation. " Legal and constitutional values inevitably take a high priority for such people, even as political actors. in a previous book of mine i recount the way english Law Lords talk in terms of "not cheating, " of being intellectually honest. one of those i interviewed said, in all seriousness, that in his entire career he had only come across one judge who personally believed in the legal realist model. it is an old dictum that "politicians bargain, judges argue. " of course judges bargain with each other to get majorities on multimember courts-but the currency they trade in is itself argument. However, my views of what judges are up to are not shared by most of the (very small) part of the political science profession that studies courts.
The first characteristic of most political science research on courts is that it is American. it is either written by Americans (about American courts-the largest single category by a long way-or about other courts) or, less common, written by non-Americans about other courts but in a way heavily influenced by American paradigms. 44 The opening sentence of a recent study of courts outside the United states highlights the dominance of scholarship on the American supreme Court. two decades ago, Martin shapiro urged public law scholars to expand their horizons and begin studying "any public law other than constitutional law, any court other than the supreme Court, any public lawmaker other than the judge, and any country other than the United states. chapter one in itself the prevailing scholarly orientation is a neutral fact, and it is easily explicable. Americans have lived for more than two centuries under a supreme Court that no one has ever been able to claim was not a political institution. in the most obvious senses the courts of other countries have not seemed so much a part of the political system except in the last few decades (leaving aside the traditional sense of common-law courts making the law in the days before statutes became so extensive and important). Given that American political science has been the technical leader in the academic world of the discipline, and that it was attuned to courts, and that there are so many American political scientists, it was perhaps inevitable that studies of courts would end up being dominated by Us paradigms and assumptions.
What are the assumptions? The first is that judges are primarily policy-oriented political actors in very much the same way that congressmen are; they vote for their preferred policy outcomes, constrained loosely by purely "legal" matters of doctrine and procedure. At the level of individual judges, therefore, the main efforts have been addressed to demonstrating this policy preference voting, characterizing it and measuring it. At the level of courts as institutions, this approach has led also to the study of what might be called judicial coalition making, an account of how individual judicial policy preferences lead to group decisions.
The second main assumption, which follows in part from the first, is that courts themselves as institutions are not different in important ways from other institutions in the policymaking world, be they congressional committees or bureaucratic offices. Courts are assumed to have and pursue collective interests in wielding influence and protecting their status and power. This assumption leads to studies of court decisions in terms of the court's strategic concerns. it is interesting to note that this approach has been highly influential in the literature on one court that has largely been written about by non-American political scientists, the european Court of Justice. Because the eCJ has inevitably been so influential in developing the european Union as a power, and in creating the legal framework within which it works, its political nature can hardly be denied. it does not follow, though, and it cannot be said to have been proved, that the decisions of the eCJ follow political imperatives other than those that derive from the court's conception of the nature and meaning of the relevant treaties. This is not cavilling-if the eCJ develops its jurisprudence because of such an understanding, it has severe restrictions on what it can do, even if only those set by itself. These argumentative restrictions and imperatives are the stuff of judicial argument, and of my book.
A further area of research has stemmed from these joint assumptions, the need to explain why, to what extent, and under what conditions the other actors in the political system will tolerate the policy role of courts. This question takes particular resonance in the American literature because it touches closely on a longrunning normative concern of theorists of democracy, again especially those with a characteristic American conception of democracy. This is the problem of the legitimacy of courts as policymakers seen against a relatively simple conception of democracy as the rule of majority preferences, at least as articulated by democratically elected legislators. indeed the most usual phrase for this is that politically influential courts are "counter-majoritarian" institutions. An American researcher is likely to find it problematic that the rest of the political system has put up with what can be seen as illegitimate power, a theme running through much of the work in what has come to be known as the study of "American political development. " The same sense of puzzlement is transferred to other countries. or the assumption is that courts will always try to act in this way, and the research question becomes how and when they can get away with it. An otherwise sensible extension of political science to the study of courts in authoritarian countries increases the tendency to think that courts are tolerated only to the extent that they are useful to other political institutions. 46 An alternative interpretation is that if even authoritarian rulers have to tolerate courts a little, democratic leaders may have no option about tolerating them.
The early literature on judicial behaviour was addressed to the first questioncan it be shown that judges are policy-seeking actors? originally, American political science studies of the supreme Court were as much "doctrinal" and normative as were legal studies. As was the case in europe, many political science departments began inside law schools-but they escaped their parents much earlier, and perhaps more completely, than was the case elsewhere. in any case in America the lawyers themselves, and not only academic lawyers, came to take a more sceptical stance towards the courts with the rise of legal realism in the early twentieth century, making it highly likely that political scientists could fail to treat the courts simply as political institutions not radically different from Congress, the presidency, or any other part of the political system. Authors like Karl Llewellyn, Felix Cohen, and Jerome Frank made assumptions about judges being result oriented and about rules and doctrine being "constructed" post hoc to reach results, assumptions of the sort that have since become common in political science. Books like Frank's Law and the Modern Mind "de-mystified" judicial argument; "rule scepticism" was almost an invitation to a certain social science model of judicial behaviour. 47 This model is based on certain assumptions, not always well articulated: that judges are free to decide cases any way they wish; that they use this freedom to try to further their own ideological or policy preferences; that as a collectivity, courts are focused on maximizing their own power in conflict with other institutions in their political system; and (though this is not always assumed) that judges vote "strategically" according to the political context and in the light of these aims. What nearly all political science approaches reject is what they sometimes describe as "slot machine jurisprudence, " the idea that a judge's job is, and a judge thinks his or her job is, merely to give a technical legally correct answer to a legal question of the sort the judge is technically trained to do. some studies, for example, aim at demonstrating that a core aspect of the judicial craft, identify- 50 no one, to my knowledge, has ever convincingly applied such an attitudinal model to, for example, a european court, though in the early days some less than powerful analyses were carried out on Australia. not all American political scientists, even those given to seeing judges as policy dominated, deny the importance of their role perceptions; important work of a considerably more nuanced nature was done as early as the 1970s and 1980s. 51 it is still the case that virtually no attention is paid to, nor credibility given to the importance of, the detailed arguments judges make to each other (other than in legal journals, of course). since the advent of rational choice scholarship, in much of political science the focus has been on what is most usually called the "strategic model. "
52 These studies still regard judges as free of anything like "legal" constraints, and still see them as in pursuit of their own policy goals, either as individuals or as collective actors. scholars seek to understand courts as operating in complex political environments of other goal-directed rational actors such as legislatures, and their work can be subtle. Courts, in their eyes, do as much as they can get away with, but will at times make decisions to please or placate other actors so as to retain their power. This model has been applied outside the United states, perhaps best on the european Court of Justice.
53 in America something like this approach has been enthusiastically taken up by scholars working on "American political development. " one of the questions they are concerned with, and echoed elsewhere in the political science fraternity, 48 is how courts "get away with it, " why politicians put up with reversal from the courts. As noted above, this is not a question felt with the same urgency outside the United states, probably because europeans assume their politicians believe in the constitution as much as their judges. As has been said of democracy in the transition countries, but as is equally true elsewhere in europe, "Democracy is the only game in town. " And to a european, obeying a court is a democratic rule. But also, of course, non-American courts are much less obviously political actors, and much more cautious ones. Without doubt judges outside America take care not to flout clearly popular governments. Fiat justitia ruat caelum , "Let justice be done though the heavens fall, " is nowhere an absolute in the judicial mind. even decisions concerning quite ordinary pieces of legislation, interpreted by courts without the power of judicial review, are replete with judicial reminders to themselves not to trespass too far into overtly political domains.
54 nonetheless, courts may gain self-confidence because they do not think of themselves as political actors in the same sense as, for example, elected politicians. How otherwise could the following judicial statement be relatively orthodox?
The proper constitutional relationship between the courts and executive government is that the courts will respect all acts of the executive within its lawful province, and the executive will respect all decisions of the courts as to what that province is. 55 And this from a case where the home secretary himself was held in contempt of court? The real problem with the idea of strategic decisions is that it is difficult to see that any particular case has been decided strategically. one can frequently come up with a plausible post hoc account of why a decision could have been strategic, whatever the judges claimed as their reasoning. Dolphin Deliveries in Canada was an early Charter case in which the supreme Court declined to broaden its own power. 56 This decision might have been out of fear the government would oppose such an extension. That is not the reason the judges gave, which involved a traditionally limited theory of constitutional review. Why should political scientists privilege their own guess about motivation over the court's account? such problems are well demonstrated in the more thoughtful work of the American political development scholars, as in Mark Graber's assessment of the Us supreme Court in the Civil War period.
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This book, however, stands apart from this tradition because it takes the existential position that if so many judges worldwide spend so much time arguing 54 see, for example, the way Lord Millet cautions his colleagues to be careful of pushing the government too far in R it is worth speculating a little on why the American model is so different from ones that apply elsewhere, because later in this book i do analyze some Us opinions side by side with similar opinions from other jurisdictions. A host of factors in American political and legal practice and culture might account for American judges being more openly "political" in their behaviour, or indeed being forced into more obviously ideological decision-making. Political science models may more effectively apply to American than to non-American courts simply because those models are assessing a different reality. Therefore, they should be exported with care. Practitioners of the attitudinal model are sometimes prepared to say that their models may need to be more complex to deal with "courts that are not as ideologically polarized as the Us supreme Court. " indeed, our approach calls for a much greater degree of skepticism on the part of researchers and for a much greater degree of testing unidimensional assumptions in other cultural, legal, and political settings. if our Canadian findings from the high court illustrate a broader indictment of the unidimensional hypothesis, then comparative legislative, executive, and bureaucratic scholars, in addition to public law researchers, may find a much higher level of ideological complexity in the decisions of non-U.s. policymakers.
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While this is undoubtedly true, it might also be the case that the motivational and role conception differences are so great that even a common dimensionality would not make Us-inspired models fit. some of the possible factors that distinguish American from non-American courts are quite subtle, and could only be teased out with serious research. one good candidate is differences in professional socialization of lawyers all the way from law school to life as a partner in a Usstyle law firm. Another is both the extent and nature of political input into judicial selection.
A really obvious candidate to explain differences in judicial decision-making, however, is curiously understudied, seldom even commented on, and might be crucial even if there are no cultural, institutional, and practical differences between courts. The Us constitution is unlike most of those interpreted by the constitutional courts studied in this book. Above all, it is shorter-the Bill of Rights runs to only 485 words. interestingly, the all-important Fourteenth Amendment is almost as long at 437, reflecting perhaps a greater understanding of the problems of constitution writing in 1868 than in 1791. overall, fewer than 1,000 words-the Bill of Rights plus the Fourteenth Amendment-provide the material on which a huge number of major constitutional cases hang. The Canadian Charter, itself a relatively nonverbose document, is more than two and a half times as long. it is the language of the Us Bill of Rights as much as its terseness that may cause problems because, as i argue in a later chapter, it is absolutist in its depiction of rights, while modern constitutions accept the inevitability of limitations on rights. Us judges therefore have to interpret a much more opaque and much older, preindustrial, document. This certainly allows, and maybe requires, far more judicial creativity, and therefore allows, and may require, more intrusion of private judicial ideology.
ἀe Nature of Modern Review
The nature of many modern constitutions, and the view their appointed review bodies take of their role, sometimes differs from the classic model in a further respect. Jurists in older courts have tended to express a modest notion of their job, and of the reach of constitutional rights. Rights are seen as a largely unconnected set of specific limitations that have to be applied seriatim to legislation when it is very clearly in breach of them. There is little or no sense, however, of the rights as instantiations of a broader ideology that it is the court's duty to develop. typically such courts do not try to create a hierarchy of the rights, and may even be opposed to such a consideration. Where a case involves a clash of rights, they are prone to see no conflict, or to "balance" the rival claims in a pragmatic way that does not involve reference to an overall moral vision. Another way of saying much the same thing is that older courts seldom refer to the reason a right is protected-rights are taken as black-and-white restrictions on government, not as aspects of an articulated "good life. " An example of this predilection is the difference in development of "free speech" rights in continental european jurisdictions compared with the United states and Australia. 60 Freedom of speech is well protected in the latter as a necessary aspect of competitive democracy. in the former, speech is equally well protected, but much more as a right involved in human self-development and personal dignity.
There is little sense, with the older courts, of the constitution as embodying values for the whole of society. individual rules are strictly brought to bear on governments, or governments are excused obedience because of pressing national policy requirements. never, though, are the constitutional values allowed to permeate legal relations between other legal actors. yet one of the most pressing issues in many courts is the question of "horizontal effect"-the extent to which a constitution, if it forbids the government to do something, ought to also protect the individual from similar depredations by other private actors. While the German constitutional court since its earliest cases has talked about the "radiating effect" of constitutional values throughout society, the Us supreme Court still insists that the Bill of Rights applies only to federal and state governments, even in areas like racial discrimination. 61 Again, the Us supreme Court has upheld a state law forbidding the religious use of drugs to members of the native American Church on the grounds that a "religious exception" for such drug users is held by the state in question to be impossible to organise while admitting that several other states do allow precisely such an exception. 62 The German court, also working in a federal system, would never allow such diversity because its decision, whatever it might be, would be seen as drawing out the implications for the whole society of the complex of religious freedom rights in the constitution.
Almost every decision of the south African Constitutional Court is backed by an explication in terms of its mission in helping to build a new nonracist, nonsexist moral consensus in the society. 63 The French Conseil constitutionnel regularly refers to itself as developing "French Republican Principles" and building a "bloc de constitutionnalité. " 64 Most of the courts in the former soviet bloc are self-conscious about their role in creating a new rule of law that, again, must permeate society. 65 The post-Franco spanish constitutional court, in a more muted way, talks about its role in the development of a democratic culture. even the Canadian supreme Court has begun to see itself as enunciating the values of the Charter rather than merely applying its rules as neutrally as possible. 66 The actual texts of the respective constitutions facilitate this new approach, but hardly force the judges to adopt it; much depends on the interaction between the new groups of judges and the new contexts. Both the texts and the judicial will are necessary, and together they are sufficient to produce a form of constitutional review that is the focus of this book. The older courts and the older constitutions are not as innocent of this form of constitutional review as the description here might imply-but to the extent that a similar function is performed, it is less obvious.
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The lack of obviousness has contributed to political scientists feeling comfortable treating constitutional review as fully within the judicial function of the classic division of powers.
it is not modernity itself that has led to constitutional courts being willing and able to take up what can look like a wholly new function in society. More likely, constitutional and political change is the driver-above all transition from some form of autocracy to liberal democracy. it cannot be accidental that all of the countries mentioned above where constitutional courts see themselves as developing a culture of democracy are creatures of political change, though not always rapid and extreme. With most of the examples the transition is obvious, starting with the most influential of all such courts, the German Federal Constitutional Court, set up in the aftermath of the nazi regime and the 1945 defeat. others may seem less obvious; is the French Conseil constitutionnel the beneficiary of regime change? Can the Canadian supreme Court be seen in this light? i would argue that the answer is yes, in both cases. The French Conseil constitutionnel is part of the Fifth Republic constitution, which was revolutionary in French republican history. That republic took more than a decade to become established, during which it was dependent on de Gaulle's leadership. Throughout that period the Conseil acted as the constitution's drafters intended-it kept parliament under check vis-à-vis the executive, and was otherwise passive. it began to be active in 1971 shortly after de Gaulle's demise, and thrust itself into French politics forcefully after a constitutional amendment in 1974 opened access to it to all parliamentarians. The whole period from the beginning of the Fifth Republic constitution for perhaps twenty years was a lengthy but major adaptation of French politics in a way never before experienced. it is hardly surprising that the historically unprecedented idea of allowing constitutional review of legislation should get out of the control of the drafters and become a new force in politics as part of this transition.
The argument on the Canadian case is weaker, but still real. Canada "repatriated" its constitution in a time of stress and near breakup; the Charter was without doubt a dramatic break from an english-style history of parliamentary supremacy. (indeed, sixteen years after the Charter came into force, the Canadian supreme Court had to rule on the legality of a possible secession by Quebec.) 68 it could have amounted to very little, but the combination of demand from diverse publics and eagerness on the part of the judiciary presented the opportunity for the growth of serious constitutional review of this new form in an uneasy society. There can be little doubt that merely introducing a form of legislative review absent a fully fledged national creation of a new constitution would have had much less impact. Canada already had a nonenforceable bill of rights; had the whole constitution not been re-created in the name of the national sovereignty of a disunited nation, the Charter itself might have been no more important than the new Zealand or United Kingdom's Human Rights Acts.
69 it is hardly surprising that some form of national remaking seems to have been crucial in the launching of serious constitutional review. After all, the Us constitution and its supreme Court were 68 Reference re Secession of Quebec, 2 sCR 217 (1998) (Canadian supreme Court). 69 themselves the product of a revolution. The classic eighteenth-century individualist liberalism that court helped entrench into American political culture was in its day as radical as anything a modern constitutional review body is doing in the twenty-first century. it is largely because the basic principles of that ideology are now so completely accepted in the United states that it is easy not to see the supreme Court as anything but a routine practitioner of the judicial branch of the state. in fact it is precisely where that ideology still finds opposition in parts of the society that the Us court most obviously carries out constitutional review in a full-blooded way-as for example where state-religion connections, or religiously loaded issues like abortion, arise. it is pertinent that the impact of the Canadian Charter has been criticised by some precisely for importing an American "rights culture" into a "communal" society. 70 transition status alone will not bring about the development of serious constitutional review. if it did, then the italian Constitutional Court should have been as effective as the German court, for they were created at roughly the same time in very similar historical contexts. i referred earlier to judicial willpower; not a good phrase, but it connotes a desire and intention to pick up the burdens of constitutional review that may be missing for many reasons. The most common reason for review courts not to be eager to impose constitutional values is that the members may have much in common with sectors of society well entrenched in legislatures and executives-they may, that is, not strongly share the ideology that the constitution, or part of it, encodes. to some extent the italian Constitutional Court in its earlier days shared with all other italian political institutions one characteristic-domination by the Christian Democrats, whose interests were not well represented in either the structural or the "rights" aspects of the constitution despite their ability to dominate the actual politics carried out under it. 71 it is a measure of how that court has changed its orientation that its main political enemies are now on the right.
Again this fate of being staffed with people who shared the dominant values of those in control of both the executive and legislative powers befell the French Conseil constitutionnel in its first decade and a half. There was no reason why the Conseil could not have "discovered" the sources of constitutional doctrine it began to use so effectively from 1971 at any earlier date after 1958. As the political Right in France began to fragment after de Gaulle left power, and as regular replacements of councillors took effect, the Conseil was much readier in the early 1970s to take on a constitutional review role. in contrast one of the reasons some of the Central and eastern european courts leapt immediately into quite passionate value enforcement through constitutional review was the fact that many of the first generation of judges had been members of the constitutional creation movements and were already eager exponents of the values they had fought for in these earlier arenas. Part of the French story has to do with the paucity of chances the early Conseil had to be effective, as it has been in italy. one of the greatest concerns for the exponents of constitutional review in eastern europe was a fear that the institutional mechanisms inherited from the past, together with the attitudes of members of the judicial ancien régime would similarly starve the new courts of subject matter. effects like this, including institutional restrictions on the review bodies, are a matter of detail-though crucially important detail-and must be left for later exposition. it should be clear, though, that effective constitutional review is no mere matter of a rich constitutional text and an eager court being combined.
Technical Aspects of Judicial Review
What constitutional review is cannot properly be described without some description of how it is done. The courts work on texts-initially the constitution itself and other sources identified by the constitution as having authority. Thus the French Conseil constitutionnel has used both the preamble to the constitution of the Fourth Republic and the 1789 Declaration of the Rights of Man as authorised by the text of the Fifth Republic constitution. Many of the east european courts have referred to the european Convention on Human Rights because their own constitutions tell them so to do. secondarily, courts refer to their own previous decisions and, often prompted by their own constitutions, they consider the decisions of other similar courts. They may also consult more amorphous bodies of legal writing, especially things with titles like "principles of international law" or "general principles of law. " Again, the French Conseil consults "general principles of French republican law. "
The national constitution is the starting place. to say that these constitutional review bodies "interpret" the constitution is largely empty. it is easier to think in terms of their trying to answer questions posed to them by others by looking at these documents. There are at least two rather different sorts of problems the constitutional review bodies can be asked because of the various routes by which they can be directed to an issue. if it is a court to which issues arising in real litigation are referred or appealed, the context of the litigation forms the precise question. For example, can the state government prevent a retailer from opening his shop on a sunday even though, being a devout Jew, he must also close on Friday, and given that there is a clause in the constitution forbidding the state to interfere with its citizens' freedom of religion (from the United states, Canada, and with variations, south Africa)? not by a condemned criminal on appeal, where his personal details and his crime could help narrow the focus, but by a pressure group, the League Against Capital Punishment. The various courts themselves seem unanimously to prefer, or would if allowed, to have cases arise under the first route. in an example like the Hungarian one it might not matter much, but often the absence of a context forces the court to make a decision that might be quite unsuitable to some highly specific real-life story. it is probably for this reason that some such review bodies, especially in France and Germany, are prone to add what they call "reservations of interpretation" in carrying out abstract review. These opinions have come under specific attack from political scientists as over much involvement in policy, but they are really attempts to prevent an overgeneral judgement of constitutionality. such reservations are an attempt to prevent the law in question from being taken as constitutional if applied in a context that would have made the court unsure of the constitutionality of the legislation. effectively it means the court is saying, "Law X conforms to the constitution only if it is taken to mean . . . " in a way the court is posing its own imaginary fact situation for want of a real one.
What these two examples have in common is, inevitably, that the constitutions do not, in so many words, answer the questions asked of the courts. There is no clause in the Hungarian constitution that forbids the death penalty, any more than sunday closing is mentioned in the Us Bill of Rights, the Canadian Charter, or the south African constitution. What one finds instead are general value statements that have to be brought to bear on the policy intention of the government. Bills of rights are not moral or even political philosophies. They are, at best, bullet points from such philosophies. Furthermore, because bills of rights are bargained lists, the outcome of committee warfare, they are not necessarily even bullet points from the same underlying philosophy. The bullet point for the Us supreme Court is simply the well-known First Amendment provision that "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof. " The Canadian Charter only provides, in Article 2, that "everyone has the following fundamental freedoms: (a) freedom of conscience and religion . . . " in the Hungarian example, the nearest thing to a relevant bullet point is Article 54(1): "every human being has the inherent right to life and to human dignity, of which no one can be arbitrarily deprived. "
The courts are required to answer a question something like this: is forcing someone to close on sunday whose religion forbids him to work on a day other than sunday also equivalent to prohibiting the free exercise of religion? or something like this: is a human being arbitrarily deprived of life or dignity by a carefully constructed death penalty law? There are any number of ways one can go about building an answer. Did the writers of the constitution intend such and such an implication? Would the language of the document at its time of writing imply that? Does the language now imply it? Do other firmly held values in modern society require such and such an answer? These and other techniques are nothing but that-technical tricks to help a court. The judges are required to weave the bullet points into a coherent and cohesive ideology for their contemporary world. it is in this sense that constitutional judges are applied political theorists, and their job is unavoidably creative. if the job was just that, it would be difficult enough, but in fact it is much harder. By the time the sunday closing law was challenged in the United states, there was more for the court to consider than the sixteen words of the First Amendment. There was by then a rich case law of attempts to work out what those sixteen words implied for concrete situations. Much of that case law deals with a latent problem in constitutional analysis. The First Amendment seems absolute: "Congress shall make no law . . . " in almost no real political context are rights actually treated as absolute, and when a constitutional court tries to do so it either creates huge problems for itself, or risks a legitimacy-weakening scorn from the other elites. The case law in the First Amendment is partially taken up by devising rules by which the court can accept that freedom of religion is being hindered, but in an acceptable way. The Us court has had to create for itself the right to make such assessments. More modern constitutions build that capacity in to the texts the courts are provided with. Thus what the Canadian Charter actually says, in Article 1, is that it guarantees the rights it sets out "subject only to such reasonable limits . . . as can be demonstrably justified in a free and democratic society. " The Hungarian problem required not only Article 54(1) but Article 8(2) which says that the rights and duties shall be determined by statute, "which, however may not limit the essential content of any fundamental right. " 74 Constitutions that recognise that rights need to be flexible and only rigorously imposed when necessary, present a further complexity-they actively require the courts to be policy analysts and to work out for themselves whether a government goal is sufficiently important to allow a proposed limitation on a right. so it is an applied political theory that judicial review bodies are required to construct. only a political theory constructed by someone can tell us whether the French government can restrict hunting rights. only an applied one can work out whether the restriction in the Loi relative de la chasse of 2000 can decide whether the text of the law infringes the right to property more than, to borrow the Canadian test, "can be demonstrably justified in a free and democratic society. " The fact that this is not the test the French Conseil constitutionnel uses is part of the overall story of constitutional review. A great variety of tests has been invented by courts to assess whether legislation can override a constitutional right. one has even become the title of a thriller-the Us legal test for abridging freedom of speech that requires a "clear and present danger. " 75 some require merely a "rational connection" between a legislative goal and its details; others impose tougher conditions, or require a degree of "proportionality" between the policy goal and the means. The trouble is that these legal formulae do not get the courts very far. As one scholar said of the interpretation acts that some countries pass to aid the court dealing with ordinary legislation, "The judge is not told how to decide; he is told how to state what he has chapter one decided.
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" However, this can be an overcynical position. it is a mistake to go the judicial realist route and insist that judicial argument is never anything more than a smokescreen to cover purely personal prejudice. 77 it remains true there are numerous divided constitutional law decisions where judges differ only on whether or not legislation does pass the relevant test, as well as those where the disagreement goes to what the relevant test is. such disagreements can be instructive for us in assessing the importance of the tests themselves. in one American religious exemption case the issue appeared to be whether it was even remotely feasible to give a particular religious sect an exception from the social security laws. 78 The majority applied a test that required the government to show that the tax law in question was "essential to accomplish an overriding governmental interest. " This is a very tough test, and the majority could only find for the government by stressing that it would be inordinately difficult to run the tax system were the exception justified. one justice however, claimed it would be trivially easy to make the exception, but that the test was wrong-instead the complainant ought to have "to shoulder the burden of demonstrating that there is a unique reason for allowing him a special exemption from a valid law of general applicability. " Justice stevens admits this is "an almost insurmountable burden, " which he clearly welcomes. Which is the more appropriate approach is not obvious. The example serves to show both the vital role these tests play, and the intrinsic difficulty of the quasi-empirical policy analysis that tests require. (These matters are discussed at length in chapter 7.) All in all, being a constitutional review judge is a really difficult job, and honest men and women disagree over the implications of policy and rights. The different tests do matter, but they are the product of judicial craftsmanship whether or not they are apparently spelled out in constitutional texts.
The judicial realist challenge is an old one, and one that cannot fully be resolved. in fact it turns out to matter rather little whether we conceive of constitutional judges as making up their minds quite independently of the reasons they give, or as genuinely trying to use their tests, formulae, and rules of constitutional interpretation to get answers. For a host of reasons, the arguments that can be given in any one case are restricted by past cases, restrict future ones, and need to be deployed with care and skill whether these arguments are the "real" reason for a decision or "merely" the ways a decision is expressed. Marx says, on the question of historical determinism, that men do make history, but they do not make it on their own terms. in a similar way judges determine themselves whether something is constitutional or not, but are only free to make this determination inside a complex web of legal and political restrictions. For our purposes the study of constitutional adjudication is the study of these constraints more than it is the study of any underlying motive. Another example from the Hungarian court should make this clear. The court's abortion decision of 1991 is one of the most complicated in a field recognised for complicated constitutional jurisprudence. 79 it is also a good deal more conservative than most, apart from that of the German Federal Constitutional Court, and surprising given the overall liberal slant of most of the Hungarian cases from the period. it seems that the court was caught by its own earlier decision on capital punishment, which had set out so strong a doctrine of preservation of human dignity that it found itself with very little freedom of movement. 80 This German influence on the Hungarian court is widely recognised and indeed admitted by its first president. 81 The court's attention to German precedents is only a particularly well-known example of a further aspect of constitutional jurisprudence that marks out how important the actual argument is to understanding the nature of constitutional review. virtually all constitutional review bodies, with the exception of the Us supreme Court, make extensive reference to the decisions and arguments of other courts, and to the work of supranational bodies like the european Court of Human Rights and the european Court of Justice. 82 This process, which is leading to a marked standardisation of constitutional "answers, " is neither accidental nor avoidable. There is a respected, if sometimes controversial, theory about legal development in general that argues that legal change is almost never entirely homegrown, but is, and has always been, dependent on import. 83 This is very clearly the case with constitutional law, in part because there is only one-or only one general-model of liberal democracy. Under the label of "constitutional borrowing" the process has begun to attract academic attention, much of it hostile. 84 to some extent the whole of chapter 5 can be read as a study of constitutional borrowing, because what Canada has done is to graft a very "foreign" idea-a fully established overarching bill of rights-onto an ongoing common-law legal world. nonetheless, foreign decisions are not only a source of ideas for constitutional review bodies, they also act as a further discipline, making the arguments used on one issue sharply constraining on others, and furthering the way in which constitutional review has become a highly intellectual act of drawing out what may or may not be done in a modern society. For whatever reason, those who make up the courts and councils care a good deal about the opinion of their foreign brethren-they meet a good deal, and clearly hope to exert as much influence as they accept. it is notable that one of the main concerns of Robert Badinter, the president of the French Conseil constitutionnel quoted at the beginning of this chapter, was to have the Conseil accepted as one of the world's constitutional courts and to lose its isolation.
The idea that constitutional review is a highly intellectual, and creatively intellectual, process helps formulate a first rough answer to our query, which will be refined as the book goes on to study both individual countries and subject areas. it is also a partial defence of constitutional courts against a common criticism. The criticism is that even if states unavoidably require this drawing out and articulating of constitutional values, it is wrong that an unelected group of judges should do this. instead the elected part of the state itself can be trusted to work out what the constitution must mean. 85 even those who believe in constitutional courts usually accept the description that they are "counter-majoritarian" institutions, simply accepting that populist majoritarian government requires a nondemocratic brake. This position is widely held amongst practising politicians; one of the main complaints against the French Conseil constitutionnel indeed is that it has arrogated to itself a role that French Republican tradition has always left to the senate, which is, with arguable justification, proud of its record in this respect. in general the "counter-majoritarian" critique, whether unfavourable or not, is based on an unsophisticated assessment of how majoritarian, let alone democratic, modern political systems are. Kim Lane schepple, one of the shrewder commentators on the new eastern european courts, has pointed out that, at best, the critique only works assuming parliaments are on their best, and courts on their worst, behaviour.
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Parliaments are not machines for developing intellectually complex political theories that articulate and make coherent a society's values. They represent interests, and their executives aggregate these interests into programmes. There is a pithy truism to this point: "Judges argue, politicians bargain. "
The idea that courts should "defer" to parliaments is commonly heard from the judges themselves-but always within limits. Parliaments have a duty to abide by the constitution as well. A quotation from the Canadian court makes this clear:
While the courts are guardians of the Constitution and of individuals' rights under it, it is the legislature's responsibility to enact legislation that embodies appropriate safeguards to comply with the Constitution's requirements. it should not fall to the courts to fill in the details that will render legislative lacunae constitutional. Without appropriate safeguards legislation authorizing search and seizure is inconsistent with s. 8 of the Charter. As i have said, any law inconsistent with the provisions of the Constitution is . . . of no force 85 Certainly the idea that the supreme Court was not only the interpreter, but the only authoritative interpreter, of the Us Constitution was not determined by or effect. i would hold subss. 10(1) and 10(3) of the Combines Investigation Act to be inconsistent with the Charter and of no force and effect. 87 Modern society needs two forces balanced-interest articulation and idea articulation; society requires both the force of citizens' demands for each individual's preferred good life, and the checking of these demands against a societal commitment to a communal good life. The constitutional review function is this working out of the meaning of the values hastily signed on to in constitutional conventions and referenda. everywhere it exists, constitutional review presents a sort of theoretical sieve through which legislation must pass. What follows is not much concerned with the counter-majoritarian argument, because this book does not set out to make normative judgements about constitutional review, but only to characterise it. Despite this purpose, i would be remiss to ignore the charges of counter-majoritarianism entirely, and a section of the concluding chapter considers the arguments.
At this stage it is more relevant to note that whether or not they respect majority desires in democracies, constitutional courts are often clearly involved in furthering the degree of democracy in a country and take this responsibility very seriously. As the Canadian court said in one of its decisions involving the electoral system: it is precisely when legislative choices threaten to undermine the foundations of the participatory democracy guaranteed by the Charter that courts must be vigilant in fulfilling their constitutional duty to protect the integrity of this system. 88 Against the criticism that the court was simply pitting its own social philosophy against that of the parliamentary majority, the court pointed out:
This case is not merely a competition between competing social philosophies. it represents a conflict between the right of citizens to vote-one of the most fundamental rights guaranteed by the Charter-and Parliament's denial of that right. Public debate on an issue does not transform it into a matter of "social philosophy, " shielding it from full judicial scrutiny. it is for the courts, unaffected by the shifting winds of public opinion and electoral interests, to safeguard the right to vote guaranteed by s. 3 of the Charter. chapter one ment could reduce its hours of sitting, of the German court deciding on the constitutionality of party finance laws. As shown in chapter 2, the German court has often been solicitous of small parties potentially crushed by major ones. A second area courts have been active in, and where they perhaps have had to consider most deeply the practical requirements of competitive democracy, is that of broadcasting and media law. This area has occupied many courts, not only France, italy, and Germany but Australia 90 and even the United Kingdom, where constitutional review does not as such exist. 91 With some modern courts the process goes further than "filtering" legislation through a constitutional value net: the court may act as a moral leader, attempting to infuse the whole of society, or at least those aspects that are regulated by law, with a positive value orientation. if they are seen like this, one must accept that judicial review bodies are a fourth branch of government-a branch alongside the legislative, executive, and judicial.
i would argue further that the growth of this new function is directly related to the decline of ideological politics in modern societies. ordinary political competition is no longer often competition between ideological camps. instead, highly consensual societies have relatively little other than the values of the constitution against which to judge political initiatives. one consequence of this use of the constitution has been noted but possibly mischaracterised by political scientists. it is now commonplace that the growth of constitutional review has led to a "legalisation" of the parliamentary process; parliamentarians use the argument that a bill they oppose is unconstitutional, and majorities fear the court will find it so and suffer from what is sometimes called a legislative "freezing effect. "
92 But might this practice not be at least as much because there is so little one can say in attacking the sort of legislation produced by governments in modern democracies other than (1) it is technically incompetent or (2) that it offends constitutional standards? The constitution is all many countries have as a setter of overarching values. on one case in Germany that attracted a good deal of criticism on these lines, the court went out of its way to welcome the concern members of the Bundestag had expressed about the constitutionality of a major statute. For them it was evidence that constitutionalism had become a major value in its own right in modern society. 93 Appeals to patriotism, Christianity, socialism, tradition, have all faded away as generators of value. to some extent constitutional review is involved with (1) 93 The academic comments they were thinking of were similar to those expressed in C Landfried, "Judicial Policy-Making in Germany: The Federal Constitutional Court, " 1993 15 West European Politics 52- 63. nical incompetence, because of balancing tests of policy aims, and to a major extent it has the last word on (2) offences against constitutional standards. The following chapters attempt to put some flesh on the bones of the theoretical skeleton i have sketched so far. The next five chapters are each centred round a particular country or area-Germany, eastern europe, south African, Canada, and France. They are not single country "case studies" in the usual sense, however. in each chapter i take a country's predominant concerns to help a focus on different comparative questions. For this reason amongst others, there is no chapter on the United states per se. American jurisprudence comes into comparative perspective on virtually all issues. America is discussed particularly in the broad themes discussed in chapter 7, where i treat issues in comparative constitutional jurisprudence. other important jurisdictions, especially Australia, are drawn in where they can provide a comparative or theoretical edge.
